
THE ROLE OF THE LAWYER AS ESTATE 
TRUSTEE AND ESTATE SOLICITOR 
Lawyers at times act as both solicitor for the 
estate and as the estate trustee.  While the duties 
overlap, the manner of being compensated ought 
to be kept separate.  Below I touch upon these 
issues, as well as the risk of personal liability that 
attaches to each role.

Duties of Solicitors as Estate Trustees

The obligations owed by an estate trustee to the 
beneficiaries and third parties, such as creditors of 
the deceased, are listed below1, and apply equally 
to the solicitor who is acting as the estate trustee:  

(i)  to avoid situations which place the estate 
trustee in a conflict, coupled with the duty to 
derive no profit from the position (this duty 
poses added consideration for the solicitor 
who acts as executor - where the estate trustee 
is also the estate solicitor, an inherent conflict 
can exist, which necessitates vigilance as it 
relates to the prohibition on deriving a profit 
from the position of executor.2); 

(ii)  to act impartially among all the beneficiaries; 

(iii) to inform and account; and 

(iv)  to act personally in the performance of duties 
imposed3.  

The Will itself and statute law, such as the Trustee 
Act (including sections 67 and 68), can expand 
the scope of the duties.  The solicitor acting in 
dual capacities also has to consider professional 
obligations imposed by the Rules of Professional 
Conduct and the Law Society of Upper Canada, 
and to the management of the solicitor’s practice.4  

Compensation and Legal Costs

An estate trustee’s right to compensation is based 
on the terms of the Will, sections 23(2), 23.1 and 
61 of the Trustee Act, and the applicable case-law.  
Section 61(4) of the Trustee Act further provides: 

“Where a barrister or solicitor is a trustee, guardian or 
personal representative, and has rendered necessary 
professional services to the estate, regard may be had 
in making the allowance to such circumstance, and the 
allowance shall be increased by such amount as may 
be considered fair and reasonable in respect of such 
services.”

Some things to note are: 

•  the rendering and paying of separate legal accounts 
in the course of the administration of an estate has 
been at least implicitly accepted as established 
practice by the court;5 

•  even if the Will contains a clause allowing the 
lawyer to charge for his or her services, the amount 
charged is open to challenge by the beneficiaries to 
determine if the charge is appropriate;6 

•  solicitors must clearly distinguish between their 
services as solicitors and their services as estate 
trustee;7 the onus rests with the solicitor to show 
that he or she is not charging a lawyer’s rates for 
executor work;8   

•  if the solicitor/executor fails to provide an 
acceptable breakdown of fees, the legal account 
may be disallowed;9 it is therefore crucial that the 
lawyer keep separate dockets for legal work and 
estate trustee’s work, and account separately as 
well;10   

•  when conducting executor work, a solicitor cannot 
charge his/her hourly rates; otherwise that amount 
is deducted from executor’s compensation;11 thus, 
care must be taken to differentiate between expenses 
proper to an estate trustee and legal fees;  

•  a solicitor is not expected to be well-versed in all 
areas of estate administration, such that expenses to 
obtain assistance are not automatically improper;12  
however, where the draftsperson and estate solicitor 
are the same it is unfair for the estate solicitor, in 
attempting to solve problems arising from the Will, 
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to benefit from his own oversight – legal fees have 
been reduced in this circumstance;13 and

•  it is the executor’s obligation to pay a solicitor/
executor, such that a legal account rendered in 
respect of executor’s work should be rendered to 
the executor personally, with payment made from 
his or her compensation.14  

Personal Risk and Liability

The estate trustee’s conduct may be protected, limited 
or exonerated by the terms of the Will, statute (Trustee 
Act, section 35), an order relieving the estate trustee 
of liability, the existence or provision of releases or 
indemnities, a passing of accounts, the conduct of 
the beneficiaries, and/or the assistance of the court 

(Trustee Act, section 60).  The solicitor owes a duty 
of care to his or her client, being the estate trustee in 
this circumstance.  As such, these protections are not 
directly afforded to the estate solicitor. 

The solicitor acting in a dual role of solicitor and estate 
trustee appears to be insured by LAWPRO.15 However, 
the lawyer who takes on the role of estate trustee and 
provides no legal services may be exposed to claims 
in the same manner as any other estate trustee, as 
LAWPRO insurance coverage does not appear to 
extend to him or her (the lawyer may want to contact 
LAWPRO beforehand to address any coverage issues).  
A new insurance product, ERAssure, that insures 
executors, may be a worthwhile option to explore 
before a solicitor takes on the role as estate trustee.16 
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