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DETERMINING WHAT PROPERTY TO INCLUDE IN AN ALTER EGO TRUST

One of the essential purposes of an express trust, including an alter ego trust, is to hold property in the
trust until it is distributed. While any kind of right or asset can usually be held in trust,’ there are some
limitations as to the types of property that an alter ego trust can hold. Building on last month’s Solicitor’s
Tip,2 which addressed the core features of alter ego trusts, this month’s Tip focuses on what property
can and cannot be included in alter ego trusts, and also considers a number of specific assets and their
suitability for being placed in such trusts.

Guiding Principles: Property That Can Be Include in an Alter Ego Trust

A variety of assets can be placed in an alter ego trust, including real property, financial assets like
investments and accounts, and business interests. Even loans owing from other trusts and companies
can be placed in an alter ego trust.? As a general rule, an alter ego trust can hold “capital property,” being
“depreciable property,” on a tax-deferred basis.*

It is important to remember, however, that only property owned by the settlor or property that the settlor
has an interest in can be transferred to an alter ego trust.® Indeed, the Income Tax Act indicates that a
rollover will only apply to transfers of capital property made by the tax payer, and that the transfer of
property into the trust cannot “result in a change of beneficial ownership of the property.”®

Specific Assets & Alter Ego Trusts

Despite the seeming simplicity of the principles articulated above, a number of complex considerations
can arise if a client wishes to transfer any of the following assets into an alter ego trust.

1. The Settlor’s Primary Residence

If a client’s primary residence is transferred into an alter ego trust, it will still be eligible for the capital
gains principal residence exemption. Notwithstanding this perk, it may not be advisable to place the
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property into an alter ego trust if a third party also uses the residence. As noted in the February 2026
Solicitor’s Tip, once an alter ego trust is established, no one other than the settlor is entitled to receive or
use any of the capital during the settlor’s lifetime.” This means that if a third party resides in the settlor’s
primary residence - even the settlor's spouse - there is a risk that the status of the trust may be
jeopardized, as the third party would technically be using the capital of the trust.®

2. Jointly Held Property

If the settlor co-owns property with another person, it is still possible to transfer the settlor’s interest in
the property into an alter ego trust. For example, the settlor may transfer their interest in a property held
as tenants in common into an alter ego trust so long as the conditions for a qualifying alter ego trust are
met. However, as previously noted, if another person is using the settlor’s property during the settlor’s
lifetime, transferring it into an alter ego trust may be unwise.®

Different considerations arise if property held in joint tenancy is transferred into an alter ego trust. While
the court’s decision in Mong Alter Ego Trust No 1 v Yip affirms that property held in joint tenancy may be
transferred into an alter ego trust,' it seems probabile, in light of case law decided in Ontario, that such
a transfer would sever the joint tenancy so that the co-owners hold their interests as tenants in common,
thereby ending all tenants’ survivorship interest in the property.'’

3. Life Insurance

An alter ego trust is not prohibited from holding life insurance policies; however, because such policies
do not qualify as capital property under the Income Tax Act,'?> no benefit will be derived from including
life insurance in an alter ego trust. Rather, there would simply be a deemed disposition on the fair market
value of the life insurance policy at the time of the transfer.’®> Moreover, given that complications could
arise if the premiums of a life insurance policy are paid out of an alter ego trust, including such property
in an alter ego trust is not recommended.’

4. Corporations and Corporate Shares

It may also not be prudent to transfer either a private corporation or corporate shares into an alter ego
trust. As noted by Elizabeth Bozek and Maureen Berry, transferring a corporation “may be problematic
depending on the nature of the business and the terms of any applicable shareholders’ agreement, as
well as income tax consequences arising with transferring control of the business to a trustee.”®
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If the settlor holds corporate shares as an individual, the loss carry back method under the Income Tax
Act will be available to avoid double taxation; if, however, the shares are transferred into an alter ego
trust, this method will be unavailable.'® It also merits noting that placing corporate shares into an alter
ego trust is not necessary to avoid probate - estate administration tax can be avoided more easily by
gifting corporate shares under a secondary will.'”

5. Digital Assets

Before digital assets like online accounts are placed in an alter ego trust, it is important to review the
terms of service - as noted by Bozek and Berry, transferring such assets may violate those terms.8
Moreover, probate may be required in order to access certain digital assets once their owner passes
away, depending on the nature of the asset.™

6. Property That Is Eligible for Rollovers and Capital Gains Exemptions

It is also advisable to leave property that is eligible for rollovers and exemptions under the Income Tax
Actin the settlor’s estate - because an alter ego trust defers the taxation of trust property, it cannot benefit
from rollovers and exemptions. For example, an alter ego trust cannot benefit from a spousal rollover
under section 73 of the Income Tax Act, either rollovers or capital gains exemptions for qualifying farm
property, or lifetime capital gains exemptions for qualifying small business shares.?°

7. RRSPs, RRIFs and TFSA accounts

RRSPs, RRIFs, and TFSAs cannot be transferred into an alter ego trust, as they must be held by
individuals.?' If an RRSP or a RRIF were transferred into an alter ego trust, it would be necessary to
withdraw the assets first, triggering the inclusion of their entire value in the settlor’s income for that year.2?
If a TFSA were transferred into an alter ego trust, it would have to be deregistered first and transferred
to the trust as ordinary property, losing its TFSA wrapper.

Conclusion

When determining what property to include in an alter ego trust, the suitability of each asset should be
considered. Generally speaking, capital property held by the settlor of the trust can be transferred into an
alter ego trust; however, it is important to recognize that placing certain assets into an alter ego trust may
not be beneficial. There may even be adverse tax consequences if certain assets are transferred into an
alter ego trust. As such, to ensure that alter ego trusts achieve their intended tax and succession planning
advantages without unintended consequences, deliberate, asset-by-asset analysis is recommended.
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