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Insurance Trusts

It is not uncommon for an individual to settle a trust for
another individual wherein the funding of the trust is
anticipated to be the proceeds of a life insurance policy
on the Settlor’s life. In doing so, trust agreements are
These trusts
Once the
insurance policy has been purchased and the trustees and

signed appointing individuals as trustees.
are commonly referred to as “Insurance Trusts”.

beneficiaries confirmed in the trust agreement, is the ‘Settlor’
able to change any terms of the insurance trust?

Generally, a completely constituted trust is binding upon
the Settlor, though voluntary, just as a gift is binding upon
the Donor.
revocation was reserved at the time of constituting the

It is irrevocable unless an express power of

trust.1 However, is the insurance trust a true trust such that
it cannot be changed?

In the case of Re Foster’s Policy (1966), 1 Al E.R. 432, Justice
Plowman found that the mere fact that [B] takes out a policy
which is expressed to be for the benefit of [C] or on behalf of
[C] does not constitute a trust for [C]; second, that the mere
fact that the policy provides that policy monies are to be
payable to [C] does not create a trust in favour of [C].

However, the fact that rights under a policy can be varied
without the consent of the third party does not preclude a
trust from existing2 since a beneficiary can have an interest
that is defeasible upon revocation of the trust or upon
the exercise of a power of appointment in someone else’s
favour.3

An Insurance Trust is really a designation of a beneficiary
of an insurance policy. Insurance policies in Ontario are
governed by the Insurance Act. Section 190 of the Insurance
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Act states that an insured may, by declaration, designate
a beneficiary to receive insurance money and subject to
section 191, the insured may from time to time alter or
revoke the designation by a declaration.

Section 193 provides that an insured may appoint a trustee
for a beneficiary and may alter or revoke the appointment by
a declaration.

Section 191 deals with irrevocable designations of a
beneficiary. An irrevocable designation is only valid if
it is filed with the insurer at its head or principal offices
in Canada during the lifetime of the person whose life is
insured. In that event, the insured, while the beneficiary is
living, may not alter or revoke the designation without the
consent of the beneficiary and the insurance money is not
subject to the control of the insured or the insured’s creditors
and does not form part of the insured’s estate. In the event
that the purported irrevocable designation is not filed, the
designation is not irrevocable.

Accordingly, if the Settlor has not assigned the policy itself,
but merely appointed Trustees to receive the proceeds as
beneficiaries of the policy, the Settlor is entitled to amend
and change the beneficiary designation.

If there is some concern that the beneficiaries may claim
that the insurance trust created an irrevocable entitlement
to the proceeds of the insurance, the Settlor’s attempt to
unilaterally revoke the beneficiary designation or amend it,
could be challenged. For complete certainty and protection,
the Settlor may wish to apply to the Court to confirm
variation of trust pursuant to the Variations of Trust Act.

1 Underhill and Hayton, Law of Trusts and Trustees, 16th ed., p. 144.

2 Re Webb, [1941] 1 Al ER. 321.

3 Underhill and Hayton, p. 172.
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Mark Your Calendar for:

THE HULL & HULL
VIRTUAL ESTATES CONFERENCE

Tuesday, December 2, 2003

A Noon Hour Call In Seminar

We will be discussing Family Law Issues for the Estates Solicitor including:

e Severance of Joint Tenancies e (Children Born Out of Wedlock
e Marriage and Separation Clauses
Agreements . Af round table éi%)scu}slsion
. g oI 1ssues raised by the
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With Panelists Ian M. Hull, David M. Smith, Jordan M. Atin
The Hull & Hull Virtual Estates Conference is a lunch-hour phone-in seminar experienced from your own office.

To participate in this seminar, please see the enclosed registration form for further details.

Breakfast Series

Hull & Hull is pleased to announce the next breakfast series on
estate-related issues.
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Canada’s leading Estate firms on topics of importance to estate H U L L 8, H U L L

The Hull & Hull Estate, Trust and Capacity Law Breakfast Series
provides members of the bar with presentations by one of

practitioners.
BARRISTERS AND SOLICITORS

The next Breakfast Series meeting, Tuesday, September 23, 2003, ,

will feature Paul Trudelle presenting “Getting Wills Signed in Trust EXPG rience
Difficult Situations - Due Execution for Solicitors”, Ian Hull

presenting “The Role of Family Meetings in Avoiding Estate

Litigation” and Suzana Popovic-Montag presenting “Advising

Testators and Executors on Spousal, Creditors’ and Dependants’

Claims”. 141 Adelaide St. W., Suite 1700, Toronto, Ontario M5H 3L5

TEL: (416) 369-1140 FAX: (416) 369-1517
For more details, please see the enclosed registration form. EMAIL: ihull@hullandhull.com WEBSITE: www.hullandhull.com

The Probater is a quarterly newsletter provided as an information service. It is o summary of current legal issues of concern to estate law practitioners. The comments and arficles are not meant as
legal opinions and readers are cautioned not to act on information provided without seeking specific advice with respect to the particular situation.

Please note that all back issues of The Probater are available in full text on our website: www.hullandhull.com




