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Until 1982, in general, pretaking compensation was
considered to be an acceptable practice by executors and
trustees in the administration of estates and trusts,
subject to any order of a court on a passing of accounts.

In 1982, however, Her Honour Judge Dymond, in Re
Knoch, (1982) E.T.R. 162 held that pre-taking compensa-
tion by a personal representative was not proper and
interest on the amount pretaken might well be charged
against the fiduciary, unless, of course such pretaking
was approved by the court.

In 1994, Misener J. in the case of Re King Trusts, (1994)
E.T.R. 123 at 128 held that pretaking compensation in
estate and trust matters which represented a reasonable
charge for executors work and services already
performed or expenses incurred and paid was not only
permissible but should be encouraged in view of the
expenses involved in passing accounts or making
applications to the court for permission to pretake
compensation.

After the Re King decision the question of pretaking
compensation could be dealt with by executors and
trustees pretaking reasonable amounts for work and
services already performed without the fear of the Re
Knoch decision, unless of course the charges were
unreasonable, in which case penalties by way of interest
or otherwise might well be expected.

This seemingly fair, reasonable and practical state of the
law prevailed for some time until the judgment of Greer
J. in Re Pilo Estate, 1998 Carswell Ont 4270 at page 17,
where she stated that after considering both the Re
Knoch and Re King decisions that she preferred the Re
Knoch decision.  

In the case of Re Flaska, 2001 O.J. No. 2176 court file No.
15225/00 a judgment of Haley J. who made an oblique
reference to Re King in terms that clearly indicated that

she did not approve the principle of pretaking except
with court approval or on consent.

This disapproval was stated in much stronger terms than
that of Greer J. in Re Pilo and Haley J. expressed what
can only be termed an express disapproval of not only
the judgment in Re King but of pretaking compensation
in general, for either fees or disbursements.

Accordingly, one cannot predict with any degree of
certainty the outcome of  pretaking compensation on
a passing in estate matters in light of the confusion
inherent in the cases.

It should be pointed out that in neither the Pilo nor
Flaska cases were the provisions of section 40 of
the Substitute Decisions Act referred to in the reasons
delivered. 

This section permits guardians and attorneys under that
act to pretake compensation in accordance with a statu-
tory fee schedule and it may be inferred that either the
provisions regarding pretaking set out in section 40 were
not brought to the attention of the judges, or the judges
did not consider the terms of that section to be relevant
to the assessment of compensation in estate matters.

In assessing compensation under the Substitute
Decisions Act the work and services to be performed by
these fiduciaries is almost the same as, if not identical
to, the work and services of fiduciaries acting for dead
persons and trustees and thus it would seem that the
propriety of pre-taking compensation should be no
different in either of these functions.

Thus it would seem that without some further direction
from the court, a solicitor should be reluctant to advise
on pretaking compensation in estate and trust matters,
while this reluctance need not be felt in pretaking
compensation in matters involving guardians and
attorneys.
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Hull & Hull is pleased to announce the next breakfast series
on estate-related issues.

The Hull & Hull Estate, Trust and Capacity Law Breakfast
Series provides members of the bar with presentations
by one of Canada’s leading Estate firms on topics of
importance to estate practitioners.

The next Breakfast Series meeting, Tuesday, December 4,
2001, will feature Kimberly A. Whaley presenting “Duties
of Attorneys for Property and Personal Care – A Checklist”
as well as Ian Hull presenting “Drafting Wills to Protect
Disabled Beneficiaries”.

For more details, please see the enclosed registration form.

While this short statement is not intended to be a
comment on the recent decision of Bennett Estate, a
recent judgment of Manton J. of the Ontario Superior
Court released September 28, 2001, as the decision is
under appeal, it is brought to your attention as there
is little practical assistance or direction available to
practitioners in the problems encountered in this
difficult area of practice.

In that case, the solicitor who was not experienced
in drawing wills, much less emergency wills, was
requested by a social worker on a Saturday to draw a
will for a hospital patient, presumably the social
worker’s client who was terminally ill.

The solicitor noted generally that the deceased was
capable of naming the persons who he wished to take
his estate and the persons who he did not wish to take.

While the deceased lapsed in and out of consciousness
during the interview, when he was aroused, the
deceased appeared to be lucid according to the nurse
and the social worker who were both present during the
interview, with which views the solicitor concurred.

Notwithstanding these views, the solicitor made a note
as follows:

“I did not feel that I could safely draw a will since he
could not maintain alertness long enough for it to be
read and understood. That his bequests were honest
& lucid expressions of his wishes I am satisfied.”

Accordingly, no will was drawn and the deceased was
medicated for pain and died shortly thereafter. 

Upon all of the evidence, the court held that the
deceased had testamentary capacity and held that the
solicitor was negligent in not preparing the will and
having it executed by someone other than the deceased
in accordance with section 4(1) of the Succession Law
Reform Act, and that a disappointed beneficiary, who
was intended to take but did not do so as a result of the
omission, was entitled to damages against the solicitor.

It would appear, therefore that until some further
direction to solicitors is given by the Court of Appeal in
this difficult area, that solicitors, unless satisfied that no
doubt could exist as to a lack of testamentary capacity,
that the solicitor should draw the emergency will as best
he or she can and await the determination of the court as
to its validity.

This will have the salutary effect of at least minimizing,
and at best negativing, any claim for damages against the
solicitor for misjudging the existence of testamentary
capacity.

This is a classic Catch 22 situation. If the solicitor does
not draw the will he may be sued by disappointed
beneficiaries and if he does, he may be sued by those
who take under prior wills or on an intestacy.

Preparing Emergency Wills
by Rodney Hull, Q.C.


